1. Agenda Outline
Documents:
2021 05 04 BOC RECESSED MEETING AGENDA OUTLINE.PDF
2. Agenda Full Version
Documents:
2021 05 04 BOC RECESSED MEETING AGENDA FULL VERSION.PDF
In accordance with ADA regulations, persons in need of an accommodation to participate in the meeting should notify the County
Manager ’s office at 828 -764-9350 at least forty -eight (48) hours prior to the meeting.

Burke County
Board of Commissioners
Recessed Meeting
Comm. Meeting Room
110 N. Green St., Morg.
YouTube: BurkeCountyNC
Tuesday, May 4, 2021
4:00 PM
1.

CALL TO ORDER

2.

APPROVAL OF THE AGENDA

3.

ITEMS FOR DECISION
1. Clerk - Approval of Extract of Minutes for Closeout of CDBG Waterline Project Presented by Kay Draughn, Clerk to the Board
2. Comm. Dev. - Lake James Glamping, LLC Lease Agreement - Presented by Shane
Prisby, Interim Deputy Co. Mgr./Planning Director
3. HR - Reclassification of "Deputy County Manager/Planning Director" to "Planning
Director" - Presented by Rhonda Lee, HR Director

4.

CLOSED SESSION
1. BOC - Closed Session to Discuss Threatened or Pending Litigation (Opioid Lawsuit) Presented by Jeff Brittain, Chairman

5.

ADJOURN

________________________________________________________________________________________________________

In accordance with ADA regulations, persons in need of an accommodation to participate in the
meeting should notify the County Manager’s office at 828-764-9350 at least forty-eight (48)
hours prior to the meeting. For safety, limited socially distanced seating is available in the
meeting room on a first come first served basis and attendees are strongly encouraged to wear
face coverings to help slow the spread of COVID-19.
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3.1

Burke County, North Carolina
Agenda Abstract
Meeting Date: May 4, 2021
ITEMS FOR DECISION

Subject Title: Clerk - Approval of Extract of Minutes for Closeout of CDBG Waterline Project
Presented By: Kay Draughn
Summary of Information: A second grant closeout public hearing was held on April
20, 2021 for the Hwy. 18 S & Rhoney Road infrastructure grant. The next step in the
closeout process is to approve the meeting minutes of the public hearing.
Budgetary Effect: NA
County Manager's Recommendation: Approval is recommended.
Suggested Motion: To approve the Extract of Meeting Minutes for the close-out
public hearing for Grant No. 16-I-2914.
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DRAFT
EXTRACT OF MINUTES

BURKE COUNTY BOARD OF COMMISSIONERS
REGULAR MEETING
Both Burke County and the State of North Carolina had previously declared a state of emergency
which was ongoing as of April 20, 2021 due to the global COVID-19 pandemic. Following the
N.C. Governor’s Executive Order limiting mass gatherings and to protect the health of all meeting
participants, attendance was limited and on a first come first served basis, social distancing
measures were imposed inside the meeting room and face coverings were encouraged. The 6
p.m. meeting was held in the Commissioners’ Meeting Room, 110 N. Green Street in Morganton,
it was streamed live on the County’s YouTube channel, BurkeCountyNC, and it was broadcast
later on the local cable systems. The agenda, in its entirety, was posted to the County’s website,
www.burkenc.org, several days prior to the meeting as usual.
COMMISSIONERS:

Jeffrey C. Brittain, Chairman
Scott Mulwee, Vice Chairman
Wayne F. Abele, Sr.
Johnnie W. Carswell
Maynard M. Taylor

STAFF:

Bryan Steen, County Manager
Margaret Pierce, Deputy Co. Manager/Finance Director
James R. Simpson, II, County Attorney
Lance Riddle, Exec. Asst. to the Co. Mgr. / Dep Clerk

STAFF ABSENT:

Kay Honeycutt Draughn, Clerk to the Board (family matter)

CALL TO ORDER
Chairman Brittain called the meeting to order at 6:00 p.m.
* * * * *
SCHEDULED PUBLIC HEARINGS
WPCOG - GRANT (CDBG WATER PROJECT 16-I-2914) CLOSEOUT PUBLIC HEARING 6:00 PM
Information from the agenda packet:
Due to an advertising error, a second (2nd) close-out public hearing on the Rhoney
Road / Hwy. 18 South water infrastructure grant (No. 16-I-2914) is required to
close the grant. Erin Schotte, WPCOG Community & Economic Development
Administrator, will review the pertinent grant information. The advertising cost
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DRAFT

will be absorbed by the grant administrator, WPCOG.
Erin Schotte, WPCOG grant administrator, reported a public hearing is required to close out the
Community Development Block Grant water project on Rhoney Road and Hwy. 18 S. Utilizing a
$2 million grant awarded by the N.C. Division of Water Infrastructure in 2017, this project
extended 18,870 LF of 8” water line on NC Highway 18 South (connecting dead end lines currently
on Highway 18 South between the 4824 NC Hwy 18 South and John Abee Street intersection)
and 12,130 LF of 8” water line on Rhoney Road to Old NC Highway 18 South. Prior to this project,
homes in the area were served by rock wells with low yields and the water was high in iron,
manganese, and hydrogen sulfide. Other homes were served by springs, with varying water yields
contingent on precipitation. Income surveys were conducted for each of the 42 occupied
households within the project area; total water project benefit is 64.7% low- to moderate-income
individuals. The project provided an additional direct benefit to 23 low-moderate income
households (46 low-income persons served) by installing water connections (including service
lines, connection at house, and well disconnection). In addition to installing 31,030 LF of new 8”
waterline, the Burke County CDBG-I Water Project (16-I-2914) installed 13,267 LF of new water
services lines, 29 new hydrants, and 40 new meter setters and boxes.
Summary of Benefits Provided by Infrastructure Project:
· 42 households (85 people) improved with access to new water line (approximately 64.7%
low/moderate-income people)
· 23 households (46 persons) (100% low/moderate-income) benefiting with free water tap
and housing connection
· 31,000 linear feet of new 8” water lines installed
Budgetary Effect: None for the public hearing. Courtesy reminder: In January of 2019, a
construction contract for $1,843,844.38 was awarded to Piedmont Utility Group, Inc. and up to
$225,000 of General Fund, Fund Balance was appropriated if additional grant funding could not
be found. In addition to the construction contract, there were other contracts associated with
the project totaling $381,280: grant administration services ($170,000), environmental review
($12,000), engineering services ($178,280) and construction observation services ($21,000). For
the construction contract, there were two (2) change orders totaling ($17,507.74); therefore, the
final construction contract amount is $1,826,336.64. Highlights of the change orders are as
follows:
Change Order 1
- A 90-day time extension was requested by contractor to allow for coordination with
plumber connecting new lines with project beneficiary homes.
- Net Increase of this Change Order: $0
Change Order 2 (Final)
- Final adjusting change order with bid item quantity adjustments due to quantity changes
or design changes.
- Net Decrease of this Change Order: ($17,507.74)
Unfortunately, no additional grant funding was found. However, only $117,943.43 of Fund
Balance was needed to balance the project budget. In actuality, only $14,930 of GF Fund Balance
was used due to interest earnings and old project funds available in the CDBG Fund.
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DRAFT

The total cost of the project was $2,117,943.43 with the County being responsible for the amount
over $2 million.
With there being no questions from the Board, Chairman Brittain opened the public hearing at
6:48 p.m. The Public Hearing Notice was published in THE NEWS HERALD on April 7, 2021.
Further, the notice was posted to the County’s website on April 7, 2021. No one signed up to
address the Board. Therefore, Chairman Brittain closed the public hearing.
RESULT:

NO ACTION TAKEN.
I, Kay Honeycutt Draughn, Clerk to the Board of Commissioners for
the County of Burke, North Carolina, do hereby certify that the
foregoing is a true copy of so much of the proceedings of a meeting
of said Board on April 20, 2021 and will appear in Minute Book No.
48 of said Board.

_______________________________
Kay Honeycutt Draughn, CMC, NCMCC
Clerk to the Board
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Burke County, North Carolina
Agenda Abstract
Meeting Date: May 4, 2021
ITEMS FOR DECISION

Subject Title: Comm. Dev. - Lake James Glamping, LLC Lease Agreement
Presented By: Shane Prisby
Summary of Information: Burke County wishes to enter into a public - private
development and lease agreement at the Fonta Flora County Park in order to develop
tree houses, cabins and glamping structures on +/- 15 acres. The development
agreement will be for a term of 25 years with provisions to allow for a 40-year lease if
Developer is in compliance with the terms of the agreement. The agreement will require
building no fewer than 15 rental units and no more than 30 structures over the life of the
agreement. Burke County has been in discussion with Lake James Glamping, LLC
(Isaac Hoff) who has an interest in leasing property from Burke County and developing
glamping, tree houses and cabins to rent to the public. The following document "Hoff
Development Agreement" is the result of the negotiations and shall serve as the basis
for any other potential bids.
Budgetary Effect: Positive; Lease will consist of $5,000 annual rent, paid in monthly
installments and three (3) percent of the gross rental sales once the third structure is
built. Lease will increase by $1,000 a year for each additional structure in following
years. Lessee shall be responsible for paying taxes on any real property and for paying
occupancy taxes.
Due to this development agreement including a long-term lease, the development
agreement must be treated as a competitive bidding procedure under G.S. 160A-272 by
Burke County and in compliance with N.C.G.S. 160-269. This requires special
provisions for advertising and potential upset bids from other third parties. Other bids
must be submitted within ten (10) days to the Burke County Attorney, J.R. Simpson II,
Attorney at Law.
County Manager's Recommendation: Approval is recommended.
Suggested Motion: To approve the terms and conditions of the Hoff Development
Agreement; that the execution of the Hoff Development Agreement be held open
for a period of 10 days, pending receipt of any upset bids that might be
forthcoming; and that at the conclusion of the upset period, or any extension
thereof by receipt of bids, that the Chairman and Clerk to the Board be authorized
to execute the Agreement with Hoff or any other high bidder.
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NORTH CAROLINA

THIS AGREEMENT, made and entered into this the __ day of May 2021, by and
between BURKE COUNTY, a body corporate and politic, hereinafter referred to as the
“County”; and LAKE JAMES GLAMPING, LLC, a North Carolina limited liability
company, hereinafter referred to as “Developer”;

WITNESSETH:
WHEREAS, the County owns the Fonta Flora County Park (the “Park”), a municipal
park being developed on approximately 140 acres of land on the shores of Lake James,
located at 1025 Eagle’s Nest Way in Burke County; and

WHEREAS, the County desires development of a portion of this property to provide a
novel vacation experience for its residents and guests overnight in a rustic setting in
structures known as “tree houses,” “stilt houses,” “cabins” and “glamping structures,”
hereinafter referred to as the “Structures”; and

WHEREAS, the Developer has developed a concept of lakefront glamour camping
(“glamping”), which he has presented to the County, and desires to develop such units
on a portion of the Park property; and

WHEREAS, the parties hereto wish to set forth a development plan and lease to allow
such development upon terms and conditions acceptable to both;

NOW, THEREFORE, in consideration of the premises, and the mutual covenants
contained herein, the parties hereto agree as follows:

1. PROPERTY INVOLVED. Subject to the terms and conditions herein, the County
will lease to the Developer an area of Park property at the southernmost border
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DEVELOPMENT AGREEMENT
BURKE COUNTY
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boundaries of such property will be determined by a survey, to be paid for by the
parties hereto equally. When completed, the survey shall be recorded in the
Burke County Registry (hereinafter, the “Survey”), and the Survey legal
description shall be attached to this Agreement as Exhibit “A.” The property so
delineated shall be referred to herein as the “Property.”

2. TERM. Unless earlier terminated as provided herein, the term of this Lease shall
be for a period of TWENTY-FIVE (25) years, beginning upon the date this
Agreement is executed, and ending upon the same date in 2046.
If the Developer is in compliance with the terms of this Agreement, the Developer
may further extend the Term for a five-year period (2046 through 2051), upon the
same terms and conditions set forth herein, upon sixty (60) days’ written notice
prior to expiration of the Term, except that the rent may be increased by a Cost
of Living Adjustment (COLA) for the period of time between the date this
Agreement is executed, and the same date in 2046, with the resulting rent to be
added by addendum to this Agreement.

If the Developer is in compliance with the terms of this Agreement during the first
renewal Term, the Developer may further extend the Term for a five-year period
(2051 through 2056), upon the same terms and conditions set forth herein, upon
sixty (60) days’ written notice prior to expiration of the Term, except that the rent
may be increased by a Cost of Living Adjustment (COLA) for the period of time
between the anniversary of this Agreement in 2046, and the same date in 2051,
with the resulting rent to be added by addendum to this Agreement.

If the Developer is in compliance with the terms of this Agreement during the
second renewal Term, the Developer may further extend the Term for a five-year
period (2056 through 2061), upon the same terms and conditions set forth
herein, upon sixty (60) days’ written notice prior to expiration of the Term, except
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period of time between the anniversary of this Agreement in 2051, and the same
date in 2056, with the resulting rent to be added by addendum to this Agreement.
3. DEVELOPMENT. The Developer’s obligations hereunder concerning the
Property (the “Development”) are the following:

a. Site Plan: As part of this Development Agreement, the Developer shall be
required to produce a prospective site plan for the property that is acceptable
to both parties. The site plan must show the locations of building zones, open
fields, protected buffers, and the entrance road.

The site plan must be

agreed to by both parties prior to any work being started by the Developer.
The site plan must be completed, and submitted to the County for approval,
within ninety (90) days of the execution of this Agreement. The site plan, upon
approval by the County, is herein referred to as the “Site Plan.” The date upon
which the County’s Technical Review Committee approves the Site Plan is
herein referred to as the “Commencement Date.” The parties acknowledge
that the site plan for the Development will show infrastructure improvements
and general areas for construction of the Structures. The initial site plan may
not include all improvements that the parties envision for the completed
Development, and that Developer will seek, from time to time, revisions to the
site plan to include future Structures. The parties acknowledge this step-bystep process and that there may be multiple submissions by Developer to the
Technical Review Committee.
b. Building of the Structures. Developer shall build, at Developer’s sole
expense, no fewer than FIFTEEN (15) and no more than THIRTY (30) of the
Structures on the Property. The first THREE (3) Structures shall be completed
and operational on or before the second anniversary of the Commencement
Date; the second THREE (3) Structures shall be completed and operational
on or before the sixth anniversary of the Commencement Date; the third
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ninth anniversary of the Commencement Date; the fourth THREE (3)
Structures shall be completed and operational on or before the twelfth
anniversary of the Commencement Date; and the remainder shall be
completed and operational on or before the fifteenth anniversary of the
Commencement Date. Any additional Structures after the first FIFTEEN (15)
will be in the sole discretion of the Developer.
c. Access Road. The Developer shall build, at Developer’s sole expense, a
roadway from Eagle’s Nest Way to the Property, with extensions to each
Structure location on the Property. The road shall be located as agreed by the
County and the Developer, and shall be a 12-foot wide all-weather gravel
road with turnouts, suitable for vehicles and golf carts. The roadway must be
completed and usable before the first Structure is opened to the public. The
entrance to the Property shall consist of a gate, the location of which, and the
construction and materials of which, shall be agreed upon by the parties
hereto prior to its construction. The Developer has the option to pave or
asphalt the road if desired. Should the County enter into development
agreements or lease agreements with a third party or parties that require or
allow the use of any part of the access road that Developer has built, the
County will require the third parties to share in the maintenance of the access
road proportionately.
d. Dock. The Developer shall have the option to build, at Developer’s sole
expense, a dock for the use of customers of the Structures on the Property.
The dock shall be located at a spot agreeable to the County, the Developer,
and Duke Energy Corporation. The County shall use all reasonable efforts to
obtain permission from Duke Energy for placement of a dock upon the
Property.
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electricity, water, sewer, or any other utility. The Developer shall provide, at
Developer’s sole expense, for the extension of electricity to the Property from
Eagle’s Nest Way, for permitting and providing septic systems for the
Structures, and for providing individual or community wells to provide water to
the Structures.
f. Standard of construction and appearance. The parties acknowledge that
the construction of the Structures in an environmentally appropriate setting,
and with a pleasing appearance, is important to both parties. Therefore, no
changes shall be made to the approved Site Plan without the prior written
consent of the County. The parties acknowledge that all construction must be
done in an environmentally appropriate way, utilizing pleasing design, a rustic
appearance and natural earth tone colors. All improvements, alterations and
additions to the Property shall be made at Developer’s expense, utilizing
quality workmanship principles, and in accordance with the Site Plan and
specifications that have been approved by the County and meet the
requirements of this Agreement. The Developer may make any improvements
and alterations to the Property agreed to in writing by the County, or which
constitute part of the approved Site Plan. The selection of contractors,
subcontractors, architects, or other design and or construction professionals
for any improvements or alterations on the Property shall be made by
Developer; and the method and manner of construction, shall be based on
the Developer’s sole and absolute discretion; provided that any such
Structure shall equal the quality of the NC State Building Code or be certified
by an Engineer licensed to practice in the State of North Carolina. These
requirements shall apply to the Property as of the Commencement Date. Any
improvements constructed or made upon the Property by the Developer shall
be the sole property of the Developer, unless such constitute fixtures upon
the Property. With regard to all approvals required by this subparagraph, the
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authorized agent for issuing such approvals or denials.

g. Golf carts. Access to the Structures by customers shall be by golf carts or
vehicles. Only one vehicle shall be allowed at a Structure being rented by a
customer. All other vehicles shall be parked in a parking lot on the Property
within the gate. Said parking lot shall be constructed of gravel, shall be at
Developer’s sole expense, and its location shall be agreed to by the parties
and marked upon the Survey.

h. Operation. Developer shall be responsible for maintaining adequate security
upon the Property at all times. Developer shall create a security plan for the
Property, and shall timely file such plan, and any updates, with the County.
Developer further covenants and agrees to keep the Property in a clean and
orderly condition, and not to cause, allow or create upon the Property any
condition which may constitute unsightliness, litter or a nuisance or danger to
the general public or adjoining or neighboring properties.
i.

Access. The Developer shall always have full unrestricted access to the
Property.

j. Funding. Upon execution of this Agreement, Developer will have a period of
six (6) months to secure funding for the initial infrastructure improvements
and the construction of the first three dwelling units. If funding cannot be
obtained and guaranteed within such time, this Agreement will terminate, and
Burke County shall have the option of entertaining other development options.

4. RENTAL.

a. Beginning with the execution of this Agreement, and until such time as
Developer has opened the third Structure to customers, as base rental for the
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Dollars ($5,000.00) per annum, payable in 12 equal monthly installments of
Four Hundred Seventeen Dollars ($417.00) each, with each monthly
installment due and payable on or before the first day of each calendar month
for that month.

b. Beginning with the opening of the third Structure, and for the remainder of the
initial Term and any option terms exercised, the rental due shall change, so
that as base rental for the Property the Developer shall pay to the County the
annual sum of Five Thousand Dollars ($5,000.00) per annum, plus an
additional One Thousand Dollars ($1000.00) per annum for each additional
Structure that opens for rental. (For example, when a fourth Structure opens,
that year’s rent shall be $5,000.00 + $1,000.00, or $6,000.00; when a fifth
Structure opens, that year’s rent shall be $5,000.00 + $2,000.00, or
$7,000.00.) Each year’s rent shall be payable in 12 equal monthly
installments, with each monthly installment due and payable on or before the
first day of each calendar month for that month.

c. Percentage Rent. Beginning with the opening of the third Structure, the
Developer shall pay to the County an amount equal to THREE PERCENT
(3.0 %) of “gross sales” from the rentals herein for each month during the
term of this Development Agreement, including all extensions. Percentage
Rent shall be paid by the 15th of the calendar month following the month to
which it applies. Developer shall also provide to County a monthly Sales
Report for each month of the Development Term beginning with the month
that the first rental occurs, and a calendar year Sales Report for each year,
beginning with the year in which the first rental occurs. The term “Gross
Sales” as used herein is defined as the total amount of all receipts, whether
for cash or on credit (less returns and refunds) from the rental of units, and
the sale to tenants or third parties of any products of any description, food,

Packet Pg. 13

Attachment: HOFF DEVELOPMENT AGREEMENT - FONTA FLORA COUNTY PARK (3) (3281 : Hoff Development Agreement)

Property the Developer shall pay to the County the sum of Five Thousand
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whatsoever, made by the Developer in the operation of the Development.

d. COLA. As set forth in Item 2, above, if Developer should exercise the options
to extend the term, a COLA will be assessed at the end of year 25, year 30,
and year 35, respectively.

5. OPTION TO PURCHASE.

Should the Developer desire to sell (or sublet or

assign) the Developer’s rights, leasehold interest, and/or ownership in and to the
Development, or should the ownership of the Developer be proposed to change
so as to remove majority ownership or control away from Isaac J. Hoff, the
Developer shall first notify the County of his intent. If the County desires to
purchase the Development, it shall notify the Developer, and the parties shall
each obtain an appraisal of the Development. If the parties cannot agree upon a
price, then the Developer may negotiate a sale to another party, but may not sell
for a price less than the County offer or appraisal, without re-offering the
Development to the County at such price. Any such sale, sublease, or
assignment to a third party shall be subject to the provisions of Item 9, below.

6. INSURANCE.

The Developer

shall be responsible for maintaining fire

insurance with extended coverage upon the Structures and any other buildings
allowed on the Property to the their full insurable value, with both parties being
names as insured as their interests may appear. The Developer shall also be
responsible for maintaining any business insurance, and general liability and
public liability insurance upon the Development in the minimum liability amount of
One Million Dollars ($1,000,000.00), with the County being named as co-insured.

7. USE OF PREMISES.

This Agreement is executed in order that the Developer

may build the Development on the Property, and conduct upon the Property the
business of operating the Development. The Property shall not be put to any
other use. Developer may develop supporting amenities for the Development,

Packet Pg. 14

Attachment: HOFF DEVELOPMENT AGREEMENT - FONTA FLORA COUNTY PARK (3) (3281 : Hoff Development Agreement)

goods, wares, catering services and other products or services of every sort

3.2.a

unreasonably withheld.
8. FORFEITURE FOR NONCOMPLIANCE.

The occurrence of any one of the

following shall constitute a default by Developer:

a. Failure to pay rent, or additional rent, within ten (10) days after written
notice of failure to pay;
b. Abandonment or vacation of the Property (it being agreed that absence
from the premises for thirty (30) consecutive days after rent has become
delinquent or the removal of substantially all of Developer’s workers will create a
conclusive presumption of abandonment);

c. Declaration of Lessee as bankrupt, or an assignment made voluntarily by
Lessee for the benefit of its creditors or the appointment of a receiver or trustee
for Lessee’s property; or

d. Failure to perform any other provision of this Agreement if the failure to
perform is not cured within thirty (30) days, after written notice thereof has been
given to Developer, or if such failure is incapable of cure within thirty (30) days,
Developer has not commenced to cure such failure within such thirty (30) day
period and continuously prosecute the performance of the same to completion
with due diligence.
Notice as given under subsection (d) shall specify the alleged default and he
applicable lease provisions, and shall demand that Developer shall perform the
provisions of the Agreement within the applicable period of time, or quit the
Property. No such notice shall be deemed a forfeiture or a termination of the
Agreement unless the County so elects in the notice.
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for an extended ninety (90) day grace period, which request shall not be
unreasonably withheld.

If Developer commits a default, and upon expiration of the cure period as set
forth above, the County shall have the right to terminate the Agreement without
notice to vacate (any right to which is hereby waived by Developer) and
Developer’s rights to possession of the Property at any time, and re-enter the
Property. No act by the County other than the given notice of termination of this
Agreement shall terminate this Agreement. Acts of maintenance, efforts to relet
the Property, or the appointment of a receiver on County’s initiative to protect
County’s interest under this Agreement shall not constitute a termination of
Developer’s right to possession. Upon termination, the County shall have the
right to pursue its remedies at law or in equity or recover of Developer all
amounts of rent then due or thereafter accruing, to complete such Development,
and such other damages as are caused by Developer’s default. This remedy is
not exclusive to other remedies allow by law. The County covenants and agrees
to act in good faith to mitigate its damages.

9. ASSIGNMENT AND SUBLETTING.

Developer shall not sell, assign, pledge or

hypothecate this Agreement or sublet the Property or any part thereof, nor should
the ownership of the Developer be proposed to change so as to remove majority
ownership or control away from Isaac J. Hoff, without the prior written consent of
the County, which shall not be unreasonably withheld. Consent by the County to
one assignment or subletting shall not destroy or operate as a waiver of the
prohibitions contained in this Section as to future assignments or subleases and
all such later assignments or subleases shall be made only with the County’s
prior written consent.

10. FIRE OR OTHER CASUALTY.

In case the Structures are so injured or

damaged by fire or other cause as to be untenantable, Developer shall, at the
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conditions, and the rent shall abate during the period said Structures are
untenantable. So long as Developer is in compliance with Section 6 of this
Agreement, Developer’s obligation under this Section 10 are limited to the
amount of insurance proceeds available for such repairs and Developer shall not
be obligated to perform any further act or expend any further sums of money in
connection with such repairs. If the Structures are damaged, destroyed or
rendered untenantable by fire or other cause during the last six (6) months of the
initial Term or any renewal Term, then Developer shall have the right to terminate
this Agreement effective as of the date of such loss or damage by giving to the
County, within sixty (60) days after the happening of such loss or damage,
written notice of such termination. If such notice is given, then this Agreement
shall terminate and Developer shall promptly pay or assign to the County any
and all insurance proceeds recovered by Developer as a result of such loss or
damage, except that portion of the insurance proceeds attributable to loss of or
damage to Developer’s personal property.

11. INDEMNITY.

Developer shall protect, indemnify, defend and save harmless

the County from and against any and all claims, demands and causes of action
of any nature whatsoever, for injury to or death of persons, or loss of or damage
to property, occurring on the Property, or in any manner growing out of or
connected with Developer’s development, use and occupancy of said Property
except as may be caused by the County, its agents, employees or invitees’ (other
than invitees who are on the premises for the purpose of transacting business
with or providing services to Developer) negligence. The County shall not be
liable for any damages, injury or loss to the person, property or effects of
Developer, or any other person or persons suffered in, on or upon the Property,
or as a result of the use of the Property by Developer, and Developer agrees to
indemnify, defend and protect and save harmless the County against any and all
damages or claims thereof, including costs and attorneys’ fees except as may be
caused by the County, its agents, employees or invitees’ (other than invitees

Packet Pg. 17

Attachment: HOFF DEVELOPMENT AGREEMENT - FONTA FLORA COUNTY PARK (3) (3281 : Hoff Development Agreement)

County’s request, repair and restore the Property and Structures to tenantable

3.2.a

services to Developer) negligence.
12. END OF TERM, HOLDING OVER AND ATTORNEY’S FEES.

Upon the

expiration of the Term, or the renewal Terms, or other termination of this
Agreement, Developer shall quit and surrender to the County the Property,
broom clean and in as good order and condition as the Property was at the time
of Developer’s development and occupancy thereof, ordinary wear and tear,
damage by fire or other casualty not caused by Developer, its servants, agents or
employees and alterations, additions and improvements to the Property
consented to in writing by the County excepted, and Developer shall remove
from the Property all of Developer’s personal property.
If Developer shall hold over after the expiration of the Term, or the renewal
Terms, or other termination of this Agreement, such holding over shall not be
deemed to be a renewal thereof, but shall be deemed to create a tenancy from
month-to-month and by such holding over Developer shall be deemed to have
agreed to be bound by all of the terms and conditions of the Agreement except
as to the term hereof.
If any disagreement under this Agreement, or enforcement of rights or
obligations under this Agreement is the subject of legal action, the losing party
agrees to pay the prevailing party’s reasonable attorney’s fees actually incurred
and paid, as well as its costs of suit, in addition to all other recovery or relief to
which it may be entitled.
If the Developer is in compliance with the terms of this Agreement during the
Term and the first renewal Term, at the conclusion of the first renewal Term the
Developer will have the option to renegotiate this Development Agreement for
additional Term extensions.
13. DEVELOPER’S ACCEPTANCE OF LEASED SPACE. At the commencement
of the Term, the Developer shall accept the Property, in its existing condition;
provided, however, Developer shall have no liability for any preexisting
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or warranty, express or implied, have been made by or on behalf of the County
as to such condition, or as to the use that may be made of such Property. Except
as stated in this Section 13, the County shall not be liable for any defect in the
Property or for any limitation on its use.

14. QUIET ENJOYMENT.

Provided the Developer performs all the Developer’s

covenants, agreements and obligations hereunder, the County will warrant and
defend the Developer in the peaceful and quiet enjoyment of the Property, but
only against the lawful claims of all persons claiming by, through, or under the
County.

15. WAIVER.

No waiver by either party, or its successors and assigns, of any

breach of any of the covenants or conditions herein contained to be performed by
the other party, shall be construed as a waiver of any succeeding breach of the
same or any other covenant or condition.

16. PARTIAL UNENFORCEABILITY. If any of the terms and conditions of this
Agreement, or the application thereof, shall to any extent be invalid or
unenforceable, the remaining terms and conditions of this Agreement, other than
any held to be invalid or unenforceable, shall not be affected thereby, shall be
and remain valid, and shall continue to be binding upon the parties hereto to the
fullest extent permitted by law.

17. RELATIONSHIP. The execution of this Agreement and the performance of any
act pursuant to the terms and conditions hereof, shall not be deemed or
construed to have the effect of creating between the County and the Developer
the relationship of principal and agent, or partnership, or joint venture, and the
relationship between them shall be that of landlord and tenant only.
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The County agrees not to enter additional development or

lease agreements that would include additional structures that could potentially
compete with the Structures for glamping lodging at Fonta Flora County Park.
This would include yurts, containers, and similar structures, but would not include
hotels, rustic/primitive camp sites, tent platforms, recreational vehicle (RV) sites
or staff lodging facilities.
19. INTEGRATION AND BINDING EFFECTS.

The entire agreement, intent and

understanding between Developer and the County is contained in the provisions
of the Agreement and any stipulations, representations, promises or agreements,
written or oral, made prior to this Agreement shall have no legal or equitable
effect or consequence unless reduced to writing herein. The term “Developer”
and all pronouns relating thereto shall be deemed to mean and include
corporations, partnerships and individuals as may fit the context and the
masculine gender shall be deemed to include the feminine and the neuter and
the singular number the plural. All changes, additions or deletions hereto must be
in writing and signed by the parties.

20. GOVERNING LAW. The Agreement shall be governed by and construed in
accordance with the laws of the State of North Carolina. The State and Federal
Courts of North Carolina serving Burke County shall have the exclusive venue for
any action brought under this Agreement.

21. NOTICES. Whenever in this Agreement it shall be required or permitted that
notice or demand be given or served by either party to this Agreement to or upon
the other, such notice or demand shall be given or served, and shall not be
deemed to have been given or served unless in writing, and forwarded by
certified or registered mail, return receipt, addressed as follows:
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LAKE JAMES GLAMPING, LLC
Attention: Isaac J. Hoff, Manager
6359 North Shore Drive
Nebo, North Carolina 28761

To the County:

BURKE COUNTY
Attention: County Manager
Post Office Box 219
Morganton, North Carolina 28655

Such addresses may be changed from time to time by either party by serving of
such change as provided above.

22. BINDING. This Agreement shall be binding upon and inure to the benefit of the
parties hereto, their successors, assigns and representatives.

IN TESTIMONY WHEREOF, said parties have executed this contract in duplicate
originals, one of which is retained by each of the parties, the day and year first above
written.

[Signatures are continued on the following page.
The remainder of this page has been intentionally left blank.]
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BURKE COUNTY
By: _________________________
Chairman
Attest: ________________________
Clerk to the Board

THE DEVELOPER:
LAKE JAMES GLAMPING, LLC
By: ____________________________
Isaac J. Hoff, Manager
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THE COUNTY:

Fonta Flora County Park
Proposed Lease Area
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This map is not survey accurate and is for planning purposes only
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Burke County, North Carolina
Agenda Abstract
Meeting Date: May 4, 2021
ITEMS FOR DECISION

Subject Title: HR - Reclassification of "Deputy County Manager/Planning Director" to
"Planning Director"
Presented By: Rhonda Lee
Summary of Information: At the direction of the County Manager, the Burke County
Human Resources Department is requesting a reclassification of the “Deputy County
Manager/Planning Director” position which has been recently vacated, to “Planning
Director” to better meet the needs of the County.
The “Deputy County Manager/Planning Director” position is currently classified as a
Salary Grade 37 with a salary range of $82,234 - $127,463. Taking into account the
salary ranges of the Planning Directors of the North Carolina counties with populations
of 80,000 - 100,000 as well as the counties bordering Burke County, it is recommended
the “Planning Director” position be classified as a Salary Grade 35 with a salary range
of $74,600 - $115,620.
Budgetary Effect: None.
County Manager's Recommendation: Approval is recommended.
Suggested Motion: Approve the reclassification of “Deputy County
Manager/Planning Director”, salary grade 37 to “Planning Director” salary grade
35.
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Burke County Government
Class Specification

CURRENT
CLASS TITLE: DEPUTY COUNTY MANAGER/PLANNING DIRECTOR
DEPARTMENT: PLANNING
REPORTS TO:
CATEGORY:
PAY GRADE:
37

CLASS CODE:
FLSA STATUS:
ESTABLISHED:
REVISED:

119
EXEMPT
2006
JULY 1, 2018

GENERAL STATEMENT OF DUTIES:
Performs complex professional and responsible managerial and administrative work, planning, organizing, and
executing the planning/building inspections/zoning activities of the County and assisting in county management
activities and projects.
DISTINGUISHING FEATURES OF THE CLASS:
An employee in this class assists the County Manager in carrying out policies and goals set by the Board of County
Commissioners and plans and administers the systems and processes for planning, zoning, and building inspection
services to provide coordinated guidance and regulation of the growth and development of the County. Work
involves carrying out duties and responsibilities that include short-rang and long-range planning for policies,
ordinances and comprehensive land use plans and administration of state and federal grants. The Planning Director
role includes oversight management, supervision, and coordination of building inspections and zoning. Work
requires managerial, expert professional and technical knowledge as well as the ability to formulate strategic plans
and direct progress. Considerable tact and courtesy must be exercised in frequent personal contact with county,
municipal, state and federal officials and citizens. Work requires significant independent judgment and initiative in
complex issues that must meet professional standards as well as state and local regulations. Work is performed
under the general supervision of the County Manager with guidance from the County Planning Board and is
evaluated through periodic conferences and reports in terms of overall results achieved.
DUTIES AND RESPONSIBILITIES:
•
•
•
•
•
•

Attends various board meetings as a representative of the County; responds to questions, concerns, and
requests for information from citizens and employees; conducts follow up as needed.
Provides managerial leadership to offices supervised in program planning, program evaluation, determining
staffing requirements and level of services, determines funding levels needed, and coaches and supervises staff
Performs typical supervisory functions over the County departments assigned in the role of Assistant County
Manager.
Assists the County Manager with a variety of tasks in projecting, developing, and working with planning
programs in the departments supervised.
Prepares a variety of planning related reports and records and files with appropriate government agencies,
boards, or commissions.
Submits to the manager and the County Commissioners periodic statements concerning the
planning/inspections/zoning condition of the County; reviews reports and analyzes actions.
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•
•
•
•
•
•
•
•
•
•
•
•
•

Plans, organizes, and manages the operations of the Planning and Building Inspections Department; administers
daily activities; engages in problem solving with staff, the general public and other departments.
Provides staff support to the Planning Board and oversight to work of Board of Adjustment, Environmental
Affairs Board, and Transportation Advisory Board.
Supervises the gathering and analysis of statistical and narrative data pertaining to population growth, land use
and development.
Analyzes County planning needs, problems, programs, services and requests for assistance; recommends
priorities; conducts studies, recommends and continually updates comprehensive land use plan.
Develops and recommends annual budget for the department; monitors and approves expenditures.
Develops and/or supervises the review and drafting or revision of planning and zoning ordinances, policies and
procedures for the County.
Supervises planning staff technically; supervises inspections staff administratively through intervening
supervisory levels; hires, trains, evaluates performance and takes disciplinary action; takes dismissal action in
coordination with the human resources office and the County Manager.
Reviews plans of developers and property owners to insure compliance with County development ordinances.
Directs the preparation of charts, maps, graphs and other illustrative material for presentation to elected
officials, appointed boards, community groups and concerned citizens; participates in meetings and public
hearings to explain recommendations and planning proposals.
Confers with engineers, developers, architects, other department heads and agencies, and citizens to obtain
and/or provide information or to coordinate planning and zoning, transit, and inspection matters.
Handles citizen complaints about contractors, construction quality and other issues.
Coordinates County planning activities with affected municipal governments, and with state, federal and private
agencies.
Coordinates paperwork on existing and federal grants; compiles information for and assists in the preparation of
grant proposals with municipal, state, federal and private agencies.
Additional Job Duties

•
•
•
•

Attends a variety of meetings related to community development matters.
Supervises or provides leadership to projects and programs as assigned by the County Manager.
Performs related duties as required.
Performs related duties as required.

RECRUITMENT AND SELECTION GUIDELINES
KNOWLEDGE, SKILLS AND ABILITIES:
•
•
•
•
•
•
•
•
•

Extensive knowledge of the principles and practices of rural and urban planning and zoning.
Extensive knowledge of the principles and practices of planning processes pertaining to the design and
development of County activities, research, zoning and sub-division activities, and the socio-economic
implications.
Considerable knowledge of governmental laws, grants, and services pertinent to the planning process.
Considerable knowledge of management techniques as applied to local government administration.
Considerable skill in the collection, analysis and presentation of technical data and planning recommendations.
Working knowledge of building inspections and related codes.
Skill in supervising staff technically and administratively including supervision through intervening levels of
supervisors.
Ability to establish and maintain effective working relationships with the public, department heads, with County,
municipal, state and federal governmental officials, employee groups, and with other employees.
Ability to conduct long range program planning.
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•
•
•
•

Ability to work extended schedules as needed to carry out management and supervisory functions for a variety
of county programs.
Accuracy and thoroughness in the analysis and preparation of records and reports.
Ability to present information and to communicate clearly and concisely in both oral and written form.
Ability to exercise sound judgment, and to use tact and diplomacy in dealing with the public.

PHYSICAL REQUIREMENTS:
•
•
•

Must be able to perform the basic life operational skills of reaching, walking, lifting, fingering, talking, hearing,
and repetitive motions.
Must be able to perform sedentary work, exerting up to 10 pounds of force occasionally and/or a negligible
amount of force frequently or constantly to move objects.
Must possess the visual acuity to prepare and analyze data and figures, to operate a computer terminal, and to
read extensively at distances close to the eyes.

DESIRABLE EDUCATION AND EXPERIENCE:
Graduation from a college or university with a Master’s Degree in Planning, Public Administration or related
field and several years of public planning experience including some supervisory experience, or an
equivalent combination of education and experience. American Institute of Certified Planners certification
preferred.
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Burke County Government
Class Specification

PROPOSED
CLASS TITLE:
DEPARTMENT:
REPORTS TO:
CATEGORY:
PAY GRADE:

Planning Director
Community Development
County Manager

CLASS CODE:
FLSA STATUS: Exempt
ESTABLISHED: April 2021
REVISED:
April 2021

35

GENERAL STATEMENT OF DUTIES:
The position administers the systems and processes for planning, code enforcement, and zoning services to provide
coordinated guidance and regulation of the growth and development of the County. Work involves short-range and longrange planning for policies, ordinances and comprehensive land use plans and administration of state and federal grants.
DISTINGUISHING FEATURES OF THE CLASS:
An employee in this class plans and administers the systems and processes for planning, zoning, and building inspection
services to provide coordinated guidance and regulation of the growth and development of the County. Work involves
carrying out duties and responsibilities that include short-rang and long-range planning for policies, ordinances and
comprehensive land use plans and administration of state and federal grants. The Planning Director role includes oversight
management, supervision, and coordination of building inspections and zoning. Work requires managerial, expert
professional and technical knowledge as well as the ability to formulate strategic plans and direct progress. Considerable tact
and courtesy must be exercised in frequent personal contact with county, municipal, state, and federal officials, and citizens.
Work requires significant independent judgment and initiative in complex issues that must meet professional standards as
well as state and local regulations. Work is performed under the general supervision of the County Manager with guidance
from the County Planning Board and is evaluated through periodic conferences and reports in terms of overall results achieved.
DUTIES AND RESPONSIBILITIES:
• Attends various board meetings as a representative of the County.
• Responds to questions, concerns, and requests for information from citizens and employees.
• Prepares a variety of planning related reports and records and files with appropriate government agencies, boards, or
commissions.
• Plans, organizes, and manages the operations of the department.
• Provides staff support to the Planning Board and oversight to work of Board of Adjustment, Environmental Affairs Board,
and Western Piedmont Regional Transit Authority which the County Manager is the primary board member and the
Planning Director is the alternate.
• Analyzes County planning needs, problems, programs, services, and requests for assistance; recommends priorities.
• Conducts studies, recommends, and continually updates comprehensive land use plan.
• Develops and recommends annual budget for the department; monitors and approves expenditures.
• Develops and/or supervises the review and drafting or revision of planning and zoning ordinances, policies, and procedures
for the County.

•

Directly and indirectly supervises employees.
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Additional Job Duties
• Performs related duties as required.

RECRUITMENT AND SELECTION GUIDELINES
KNOWLEDGE, SKILLS AND ABILITIES:
• Extensive knowledge of the principles and practices of rural and urban planning and zoning
• Extensive knowledge of the principles and practices of planning processes pertaining to the design and development of
County activities, research, zoning and sub-division activities, and the socio-economic implications; considerable
knowledge of governmental laws, grants, and services pertinent to the planning process.
• Ability to establish and maintain effective working relationships.
• Ability to present information and to communicate clearly and concisely in both oral and written forms.

•

•
•

DESIRABLE EDUCATION AND EXPERIENCE:
Master’s degree from an accredited college or university in Planning, Public Administration, or related field and three (3+)
years of planning and/or land use planning experience including supervisory experience, or bachelor’s degree from an
accredited college or university in Planning or related field and five (5+) years of planning and/or land use planning
experience, including supervisory experience, or
An equivalent combination of education and experience.
American Institute of Certified Planners’ certification preferred.
SPECIAL REQUIREMENTS:
Must possess and maintain a valid driver’s license.
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Burke County, North Carolina
Agenda Abstract
Meeting Date: May 4, 2021
CLOSED SESSION

Subject Title: BOC - Closed Session to Discuss Threatened or Pending Litigation (Opioid
Lawsuit)
Presented By: Jeff Brittain
Summary of Information: A closed session is needed to preserve the attorney-client
privilege and discuss the opioid lawsuit as authorized by NCGS 143-318.11(a)(3).
Action in open session is anticipated.
If needed, the Board may also discuss economic development matters, contractual
matters or personnel matters as authorized by NCGS 143-318.11(a) (4), (5) and (6).
Budgetary Effect: NA
County Manager's Recommendation: NA
Suggested Motion: To go into closed session to preserve the attorney-client
privilege and discuss threatened or pending litigation (opioid lawsuit) as
authorized by NCGS 143-318.11(a)(3).
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§ 143-318.11. Closed sessions.
(a)
Permitted Purposes. – It is the policy of this State that closed sessions shall be held
only when required to permit a public body to act in the public interest as permitted in this
section. A public body may hold a closed session and exclude the public only when a closed
session is required:
(1)
To prevent the disclosure of information that is privileged or confidential
pursuant to the law of this State or of the United States, or not considered a
public record within the meaning of Chapter 132 of the General Statutes.
(2)
To prevent the premature disclosure of an honorary degree, scholarship,
prize, or similar award.
(3)
To consult with an attorney employed or retained by the public body in order
to preserve the attorney-client privilege between the attorney and the public
body, which privilege is hereby acknowledged. General policy matters may
not be discussed in a closed session and nothing herein shall be construed to
permit a public body to close a meeting that otherwise would be open merely
because an attorney employed or retained by the public body is a participant.
The public body may consider and give instructions to an attorney
concerning the handling or settlement of a claim, judicial action, mediation,
arbitration, or administrative procedure. If the public body has approved or
considered a settlement, other than a malpractice settlement by or on behalf
of a hospital, in closed session, the terms of that settlement shall be reported
to the public body and entered into its minutes as soon as possible within a
reasonable time after the settlement is concluded.
(4)
To discuss matters relating to the location or expansion of industries or other
businesses in the area served by the public body, including agreement on a
tentative list of economic development incentives that may be offered by the
public body in negotiations, or to discuss matters relating to military
installation closure or realignment. Any action approving the signing of an
economic development contract or commitment, or the action authorizing
the payment of economic development expenditures, shall be taken in an
open session.
(5)
To establish, or to instruct the public body's staff or negotiating agents
concerning the position to be taken by or on behalf of the public body in
negotiating (i) the price and other material terms of a contract or proposed
contract for the acquisition of real property by purchase, option, exchange,
or lease; or (ii) the amount of compensation and other material terms of an
employment contract or proposed employment contract.
(6)
To consider the qualifications, competence, performance, character, fitness,
conditions of appointment, or conditions of initial employment of an
individual public officer or employee or prospective public officer or
employee; or to hear or investigate a complaint, charge, or grievance by or
against an individual public officer or employee. General personnel policy
issues may not be considered in a closed session. A public body may not
consider the qualifications, competence, performance, character, fitness,
appointment, or removal of a member of the public body or another body
and may not consider or fill a vacancy among its own membership except in
an open meeting. Final action making an appointment or discharge or
removal by a public body having final authority for the appointment or
discharge or removal shall be taken in an open meeting.
G.S. 143-318.11
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To plan, conduct, or hear reports concerning investigations of alleged
criminal misconduct.
(8)
To formulate plans by a local board of education relating to emergency
response to incidents of school violence or to formulate and adopt the school
safety components of school improvement plans by a local board of
education or a school improvement team.
(9)
To discuss and take action regarding plans to protect public safety as it
relates to existing or potential terrorist activity and to receive briefings by
staff members, legal counsel, or law enforcement or emergency service
officials concerning actions taken or to be taken to respond to such activity.
(10) To view a recording released pursuant to G.S. 132-1.4A.
(b)
Repealed by Session Laws 1991, c. 694, s. 4.
(c)
Calling a Closed Session. – A public body may hold a closed session only upon a
motion duly made and adopted at an open meeting. Every motion to close a meeting shall cite
one or more of the permissible purposes listed in subsection (a) of this section. A motion based
on subdivision (a)(1) of this section shall also state the name or citation of the law that renders
the information to be discussed privileged or confidential. A motion based on subdivision (a)(3)
of this section shall identify the parties in each existing lawsuit concerning which the public
body expects to receive advice during the closed session.
(d)
Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 570, s. 2. (1979, c. 655, s. 1;
1981, c. 831; 1985 (Reg. Sess., 1986), c. 932, s. 5; 1991, c. 694, ss. 3, 4; 1993 (Reg. Sess.,
1994), c. 570, s. 2; 1995, c. 509, s. 84; 1997-222, s. 2; 1997-290, s. 2; 2001-500, s. 2; 2003-180,
s. 2; 2013-360, s. 8.41(b); 2014-79, s. 9(a); 2016-88, s. 3.)

G.S. 143-318.11
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(7)

